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specimen results, and the split was re-
ported as adulterated and/or sub-
stituted, as the MRO, you must:

(i) Contact the employee and inform
the employee that the laboratory has
determined that his or her split speci-
men is adulterated and/or substituted,
as appropriate.

(ii) Follow the procedures of §40.145
to determine if there is a legitimate
medical explanation for the laboratory
finding of adulteration and/or substi-
tution, as appropriate.

(iii) If you determine that there is a
legitimate medical explanation for the
adulterated and/or substituted test re-
sult, report to the DER and the em-
ployee that the test must be cancelled;
and inform ODAPC of the failure to re-
confirm using the format in Appendix
D to this part.

(iv) If you determine that there is
not a legitimate medical explanation
for the adulterated and/or substituted
test result, you must take the fol-
lowing steps:

(A) Report the test to the DER and
the employee as a verified refusal to
test. Inform the employee that he or
she has 72 hours to request a test of the
primary specimen to determine if the
adulterant found in the split specimen
is also present in the primary specimen
and/or to determine if the primary
specimen meets appropriate substi-
tution criteria.

(B) Except when the request is for a
test of the primary specimen and is
being made to the laboratory that test-
ed the primary specimen, follow the
procedures of §§40.1563, 40.171, 40.173,
40.179, 40.181, and 40.185, as appropriate.

(C) As the laboratory that tests the
primary specimen to reconfirm the
presence of the adulterant found in the
split specimen and/or to determine that
the primary specimen meets appro-
priate substitution criteria, report
your result to the MRO on a photocopy
(faxed, mailed, scanned, couriered) of
Copy 1 of the CCF.

(D) If the test of the primary speci-
men reconfirms the adulteration and/or
substitution finding of the split speci-
men, as the MRO you must report the
result as a refusal to test as provided
in paragraph (a)(2) of this section.

(E) If the test of the primary speci-
men fails to reconfirm the adulteration
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and/or substitution finding of the split
specimen, as the MRO you must cancel
the test, following procedures in para-
graph (b) of this section.

(d) Category 4: The laboratory failed
to reconfirm one or more but not all of
the primary specimen results, and also
reported that the split specimen was
invalid, adulterated, and/or  sub-
stituted. As the MRO, in the case
where the laboratory reconfirmed one
or more of the primary specimen re-
sult(s), you must follow procedures in
paragraph (a) of this section and:

(1) Report that the split was also re-
ported as being invalid, adulterated,
and/or substituted (as appropriate).

(2) Inform the DER to take action
only on the reconfirmed result(s).

(e) Category 5: The split specimen was
not available for testing or there was
no split laboratory available to test
the specimen. As the MRO, you must:

(1) Report to the DER and the em-
ployee that the test must be cancelled
and the reason for the cancellation;

(2) Direct the DER to ensure the im-
mediate recollection of another speci-
men from the employee under direct
observation, with no notice given to
the employee of this collection require-
ment until immediately before the col-
lection; and

(3) Notify ODAPC of the failure to re-
confirm using the format in Appendix
D to this part.

(f) For all split specimen results, as
the MRO you must in Step 7 of Copy 2
of the CCF:

(1) Report split specimen test results
by checking the ‘“‘Reconfirmed” box
and/or the ‘‘Failed to Reconfirm’ box,
or the “Test Cancelled” box, as appro-
priate.

(2), Enter your name, sign, and date.

(3) Send a legible copy of Copy 2 of
the CCF (or a signed and dated letter,
see §40.163) to the employer and keep a
copy for your records. Transmit the
document as provided in §40.167.

[78 FR 35973, June 25, 2008, as amended at 75
FR 59108, Sept. 27, 2010]

§40.189 Where is other information
concerning split specimens found in
this regulation?

You can find more information con-
cerning split specimens in several sec-
tions of this part:
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§40.191

§40.3—Definition.
§40.65—Quantity of split specimen.

§40.67—Directly observed test when split
specimen is unavailable.

§§40.71-40.73—Collection process for split
specimens.

§40.83—Laboratory accessioning of split
specimens.

§40.99—Laboratory retention of split speci-
mens.

§40.103—Blind split specimens.

§40.153—MRO notice to employees on tests of
split specimen.

§§40.193 and 40.201—MRO actions on insuffi-
cient or unavailable split specimens.

APPENDIX D TO PART 40—REPORT FORMAT FOR
SPLIT SPECIMEN FAILURE TO RECONFIRM.

Subpart I—Problems in Drug Tests

§40.191 What is a refusal to take a
DOT drug test, and what are the
consequences?

(a) As an employee, you have refused
to take a drug test if you:

(1) Fail to appear for any test (except
a pre-employment test) within a rea-
sonable time, as determined by the em-
ployer, consistent with applicable DOT
agency regulations, after being di-
rected to do so by the employer. This
includes the failure of an employee (in-
cluding an owner-operator) to appear
for a test when called by a C/TPA (see
§40.61(a));

(2) Fail to remain at the testing site
until the testing process is complete; Pro-
vided, That an employee who leaves the
testing site before the testing process
commences (see §40.63 (¢)) for a pre-em-
ployment test is not deemed to have
refused to test;

(3) Fail to provide a urine specimen
for any drug test required by this part
or DOT agency regulations; Provided,
That an employee who does not provide
a urine specimen because he or she has
left the testing site before the testing
process commences (see §40.63 (c)) for a
pre-employment test is not deemed to
have refused to test;

(4) In the case of a directly observed
or monitored collection in a drug test,
fail to permit the observation or moni-
toring of your provision of a specimen
(see §§40.67(1) and 40.69(g));

(6) Fail to provide a sufficient
amount of urine when directed, and it
has been determined, through a re-
quired medical evaluation, that there
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was no adequate medical explanation
for the failure (see §40.193(d)(2));

(6) Fail or decline to take an addi-
tional drug test the employer or col-
lector has directed you to take (see, for
instance, §40.197(b));

(7) Fail to undergo a medical exam-
ination or evaluation, as directed by
the MRO as part of the verification
process, or as directed by the DER
under §40.193(d). In the case of a pre-
employment drug test, the employee is
deemed to have refused to test on this
basis only if the pre-employment test
is conducted following a contingent
offer of employment. If there was no
contingent offer of employment, the
MRO will cancel the test; or

(8) Fail to cooperate with any part of
the testing process (e.g., refuse to
empty pockets when directed by the
collector, behave in a confrontational
way that disrupts the collection proc-
ess, fail to wash hands after being di-
rected to do so by the collector).

(9) For an observed collection, fail to
follow the observer’s instructions to
raise your clothing above the waist,
lower clothing and underpants, and to
turn around to permit the observer to
determine if you have any type of pros-
thetic or other device that could be
used to interfere with the collection
process.

(10) Possess or wear a prosthetic or
other device that could be used to
interfere with the collection process.

(11) Admit to the collector or MRO
that you adulterated or substituted the
specimen.

(b) As an employee, if the MRO re-
ports that you have a verified adulter-
ated or substituted test result, you
have refused to take a drug test.

(c) As an employee, if you refuse to
take a drug test, you incur the con-
sequences specified under DOT agency
regulations for a violation of those
DOT agency regulations.

(d) As a collector or an MRO, when
an employee refuses to participate in
the part of the testing process in which
you are involved, you must terminate
the portion of the testing process in
which you are involved, document the
refusal on the CCF (including, in the
case of the collector, printing the em-
ployee’s name on Copy 2 of the CCF),
immediately notify the DER by any
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